
Municipality of North Cowichan
Special Council
Public Hearing

AGENDA
 

Monday, December 9, 2019, 6:00 p.m.
Cowichan Performing Arts Centre - Theatre

2687 James Street
Duncan, BC

Pages

1. CALL TO ORDER

2. APPROVAL OF AGENDA

Recommendation:
That Council approve the December 9, 2019 Council agenda as circulated [or as
amended].

3. REPORTS

3.1 Second Public Hearing for Zoning Amendment Bylaw No. 3761 3 - 154

Purpose: To outline the rationale and purpose of a second public hearing for
Zoning Amendment Bylaw No. 3761.

4. PUBLIC HEARING

4.1 Reconsideration of Third Reading for Rezoning Application No. ZB000064 for
"Zoning Amendment Bylaw No. 3761, 2019"

4.1.1 Mayor Siebring to call the Public Hearing to order and explain the
Public Hearing process

4.1.2 Acting Corporate Officer to provide a summary of correspondence
received (as of Friday, December 6, 2019 at 2:00 p.m.) as well as
acceptance of any petitions and late correspondence

4.2 Mayor to call for submissions from the public on the proposed site specific
zoning amendment

4.3 Final call for submissions

4.4 Adjournment of the Public Hearing



5. BYLAWS

5.1 "Zoning Amendment Bylaw No. 3761, 2019" (reconsideration of third reading) 155 - 158

Purpose: To reconsider giving third reading to "Zoning Amendment Bylaw No.
3761, 2019" - a bylaw to rezone three properties at Cowichan Valley Highway
and Drinkwater Road to a new Comprehensive Development Zone.

Recommendation:
That Council give third reading to "Zoning Amendment Bylaw No. 3761, 2019" -
a bylaw to rezone three properties at Cowichan Valley Highway and Drinkwater
Road to a new Comprehensive Development Zone and direct staff to work with
the municipal solicitor to prepare the legal documentation to secure the written
commitment made by VIMC in their September 25, 2019 letter and the
additional commitments/agreements made by VIMC at the public hearing.

6. ADJOURNMENT

Recommendation:
That Council adjourn the December 9, 2019 Special Council meeting at _____ p.m.
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7030 Trans-Canada Highway | Duncan, BC  V9L 6A1 

Ph 250.746.3100   Fax 250.746.3133   www.northcowichan.ca 

Date December 9, 2019 File:  ZB00064 

To Council 

From Ted Swabey, Chief Administrative Officer Endorsed:  

 
Subject Second Public Hearing for Zoning Amendment Bylaw No. 3761 

Purpose 

To outline the rationale and purpose of a second public hearing for Zoning Amendment Bylaw 

No. 3761. 

 

Background 

“Zoning Amendment Bylaw No. 3761, 2019” (Bylaw 3761) is a bylaw that, if passed, would rezone three 

properties at the Cowichan Valley Highway and Drinkwater Road to a new comprehensive development 

zone. The Bylaw is associated with a rezoning application submitted by the Vancouver Island 

Motorsport Circuit (VIMC) to rezone its existing motor vehicle testing and driver training facility (Phase 

1) and lands it owns north of the existing facility for a proposed expansion (Phase 2). 

 

A lengthy public hearing for Bylaw 3761 was held in early October 2019. Following the close of the 

hearing, Council defeated a motion to give third reading to Bylaw 3761. On October 25, 2019, Mayor 

Siebring gave notice, exercising his authority under Section 131 of the Community Charter, requiring 

Council to reconsider third reading of Bylaw 3761. On November 6, 2019, Council resolved to conduct a 

second public hearing for Bylaw 3761 before reconsidering third reading. 

 

On December 5, 2019, the Municipality received correspondence from Farris LLP, representing VIMC 

stating that they no longer wish to proceed with the rezoning application that is the subject of Bylaw 

3761 (Attachment E). Even though VIMC has withdrawn its rezoning application, it is still procedurally 

necessary for Council to conduct a public hearing before it reconsiders third reading of Bylaw 3761.   

 

Summary 

As indicated above, the December 9, 2019 public hearing will allow the public an opportunity to 

comment on information that was not available before the October 2019 public hearing, including the 

recent letter from Farris LLP withdrawing the application. Additional new information and previously 

presented information regarding the VIMC rezoning application was provided in a November 6, 2019 

staff report to Council (Attachment A). Other staff reports related to the subject properties provided to 

Council following the October 2019 public hearing (Attachments B and C) are also included, as is 

information about the potential financial implications to the District associated with the reconsideration 

of Bylaw 3761 (Attachment D). Information about the rezoning application, Bylaw 3761 and 

correspondence provided to Council following public notification of the December 9, 2019, public 

hearing was made available for viewing by the public at North Cowichan’s Municipal Hall and will be 

available to the public at the public hearing. 
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Ph 250.746.3100   Fax 250.746.3133   www.northcowichan.ca 

Attachments: (5) 

Attachment A – November 6, 2019 staff report re: Reconsideration of Zoning Amendment Bylaw No. 3761 

Attachment B – November 6, 2019 staff report re: Reconsideration of Development Permit Application DP000155 

Attachment C – December 4, 2019 staff report re: Reconsideration of Development Permit Application DP000155 

Attachment D – December 4, 2019 staff report re: VIMC Claim for Damages and Property Tax Implications 

Attachment E – December 5, 2019 letter from Farris LLP 
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7030 Trans-Canada Highway | Duncan, BC  V9L 6A1 
Ph 250.746.3100   Fax 250.746.3133   www.northcowichan.ca 

Date November 6, 2019 File:  ZB00064 

To Council 

From Ted Swabey, Chief Administrative Officer Endorsed:  

 
Subject Reconsideration of Zoning Amendment Bylaw No. 3761, 2019 

Purpose 

To provide Council with information, options and a recommendation on the reconsideration of 
“Zoning Amendment Bylaw No. 3761, 2019” (“Bylaw No. 3761”), a bylaw to rezone three properties at 
Cowichan Valley Highway and Drinkwater Road to a new comprehensive development zone. 

Background 

On October 4, 2019 Council voted 5-2 to deny third reading of Bylaw No. 3761, (Attachment A) following 
a lengthy public hearing. 
 
Under Section 131 of the Community Charter the Mayor may require Council to reconsider a resolution 
and vote again on a matter that was already the subject of a vote. On October 25, 2019, Mayor Siebring 
gave notice to the Corporate Officer and Council exercising his authority under Section 131 requiring that 
Council reconsider third reading of Bylaw No. 3761 (Attachment B). As a result, third reading of 
Bylaw No. 3761 will be before Council at the November 6, 2019 meeting for reconsideration of third 
reading. 

Discussion 

Zoning Amendment Application Status: 
The zoning amendment application associated with Bylaw No. 3761 was presented in a staff report at the 
August 21, 2019 Council meeting (Attachment C).  Various commitments offered by the applicant as part 
of the application were identified in the report, but were subsequently amended by the applicant in a 
letter dated September 25, 2019 (Attachment D) and summarized in a second staff report (Attachment 
E).  At the October 1-4 public hearing for Bylaw No. 3761, additional commitments were made by the 
applicant, including: 

 an archaeological monitor present during the entire construction of the project; 
 the $600,000 contribution towards habitat and environmental enhancement and trail construction 

to Mount Prevost can also be used to study elk herd impacts; 
 granting an option for the sale of the A4 zone lands (north of the proposed Phase 2 expansion) 

to North Cowichan. 
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In his memo to the Corporate Officer, Mayor Siebring advised that his reason for having Council 
reconsider Bylaw No. 3761 is that there is information available relevant to Council’s consideration of the 
bylaw that was not available prior to the close at the public hearing on October 4, 2019 being the 
following: 
 

 October 15, 2019 Letter from Lorenzo G. Oss-Cech, Hutchinson Oss-Cech Marlatt (Attachment F) 
 October 25, 2019 letter from R. Conway, Director of Planning and Building (Attachment G) 
 October 29, 2019 letter from Lorenzo G. Oss-Cech, Hutchinson Oss-Cech Marlatt (Attachment H) 
 October 30, 2019 letter from Mayor Siebring to Chief Seymour (Attachment I) 
 October 30, 2019 letter from Sean Hern, Farris LLP (Attachment J) 

 
Since Council’s decision to defeat third reading of Bylaw No. 3761, VIMC has also advised that, instead of 
granting an option to North Cowichan to purchase the A4 lands, it is prepared to transfer the A4 lands to 
North Cowichan or Cowichan Tribes, at no cost, for environmental and cultural protection purposes. All of 
the commitments made by VIMC in association with its zoning amendment application, as well as the 
commitments referenced above, are part of the proposal before Council and would be secured by a 
covenant should Council decide to grant third reading to Bylaw No. 3761. 
 
Procedural Considerations: 
Zoning bylaw amendment procedures require that Council not receive new information regarding a bylaw 
under consideration following the close of the public hearing and before Council’s decision to adopt or 
defeat the bylaw. By receiving new information and not holding a public hearing, any further decision by 
Council regarding Bylaw No. 3761could be quashed by the Courts if challenged. 
 
Zoning bylaw amendment procedures require that the principles of procedural fairness are followed. 
One such principle commonly enforced by the Courts is that the public is given the opportunity to review 
and comment on the same information available to Council. As Council has received additional new 
information following the public hearing, Council is strongly advised to undertake another public hearing 
before reconsidering Bylaw No. 3761. A second public hearing would protect against a procedural 
challenge to Council’s decision, whatever that may be. It would also provide the public an opportunity to 
comment on the new information received since the close of the first public hearing. 

Options 

1. That reconsideration of third reading of Bylaw No. 3761 be deferred until after a further public 
hearing has been held, and that staff be directed to schedule a public hearing and give notice in 
accordance with the requirements of the Local Government Act, with the public hearing to be held 
at the Cowichan Performing Arts Centre. 
 

2. That a further public hearing not be held prior to reconsideration of third reading of 
Bylaw No. 3761, and the following motion be considered: 
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“That Council give third reading to "Zoning Amendment Bylaw No. 3761, 2019" - a bylaw to rezone 
three properties at Cowichan Valley Highway and Drinkwater Road to a new Comprehensive 
Development Zone and direct staff to work with the municipal solicitor to prepare the 
legal documentation to secure the written commitment made by VIMC in their September 25, 2019 
letter and the additional commitments/agreements made by VIMC at the public hearing.” 

Recommendation 

That reconsideration of third reading of Bylaw No. 3761 be deferred until after a further public 
hearing has been held, and that staff be directed to schedule a public hearing and give notice in 
accordance with the requirements of the Local Government Act, with the public hearing to be held 
at the Cowichan Performing Arts Centre. 
 
Attachments: (10) 
 
Attachment A – Zoning Amendment Bylaw No. 3761 
Attachment B - Mayor’s Memo to Corporate Officer 
Attachment C – August 21, 2019 Staff Report 
Attachment D – September 25, 2019 Amended Commitment Letter 
Attachment E – October 1, 2019 Staff Report 
Attachment F – October 15, 2019 Letter from Lorenzo G. Oss-Cech, Hutchinson Oss-Cech Marlatt 
Attachment G – October 25, 2019 Letter from Director of Planning and Building 
Attachment H – October 29, 2019 Letter from Lorenzo G. Oss-Cech, Hutchinson Oss-Cech Marlatt 
Attachment I – October 30, 2019 Letter from Mayor Siebring to Chief Seymour 
Attachment J – October 30, 2019 Letter from Sean Hern, Farris LLP 
 
 

377



The Corporation of the District of North Cowichan 
Zoning Amendment Bylaw (Motorsport Circuit), 2019 

Bylaw 3761 
 

The Council of The Corporation of The District of North Cowichan enacts as follows: 
 

1. This Bylaw may be cited as “Zoning Amendment Bylaw No. 3761, 2019”. 
 
2. Section 12 of Zoning Bylaw 1997, No. 2950 is amended by adding the following 

definitions: 
 

“go-kart use” means the use of buildings, structures, or land for the maintenance, repair, 
operation and racing of go-karts. 

 
“motor vehicle testing and driver training facility” means the use of land for a 
motorsport circuit and off-road circuit that hosts a variety of motor vehicle driving 
programs in different configurations with different groups, including but not limited to  

 
(a) motor vehicles driving the circuit to achieve and improve lap times; 
(b) motor vehicles practicing emergency braking, lane changes, cornering  

and other procedures including some at high speed; 
(c)  multiple motor vehicles using the facility simultaneously including during 

club or manufacturer activities to achieve and improve their driving skills;  
(d)  facilities and repair areas to change settings of motor vehicles, change 

tires, conduct minor maintenance and repairs, and set up motor vehicles;  
(e) club with restaurant, office, retail store, the sale of food and beverages, 

change rooms and ancillary amenities;  
(f)  parking, off-street parking, covered parking, maintenance, warehouse and 

storage facilities.  
 

“motor vehicle presentation centre” means the use of a building, structure or land for 
the display, storage and sales of motor vehicles, motor vehicle parts, accessories and 
merchandise, including ancillary offices and facilities.  

 
“motion picture and television filming” means the filming and production of motion 
pictures or television shows or series. 
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3. Zoning Bylaw 1997, No 2950, is amended in section 43 [Zones] by adding 
“Motorsport Circuit Comprehensive Development Zone (CD21)”. 

 
4. Zoning Bylaw 1997, No 2950, is amended by adding the following section after 

80.20:  
 

Motorsport Circuit Comprehensive Development Zone (CD21) 
 

Permitted Uses  
 
80.21 (1) The permitted uses in the CD21 zone are as follows:  
 

Accessory Building 
Accessory Fueling Installation 
Accessory Restaurant  
Accessory Use  
Assembly Hall 
Fitness Centre/Gymnasium 
Go-kart Use  
Motion Picture and Television Filming 
Motor Vehicle Autobody Repair  
Motor Vehicle Parts and Accessories Sales 
Motor Vehicle Presentation Centre 
Motor Vehicle Repairs 
Motor Vehicle Sales  
Motor Vehicle Storage Yard  
Motor Vehicle Testing and Driver Training Facility 
Recreation Area  
Warehouse  

 
Minimum Lot Size 
  
       (2) The minimum lot size for the CD21 zone is 2.5 ha. 
 
Minimum Frontage 
  
      (3) The minimum permitted frontage for the CD21 zone is 30 m (98.43’). 
 
Maximum Lot Coverage 
  

(4) The maximum permitted lot coverage for the CD21 zone is 50% of the lot 
area. 
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Maximum Floor Space Ratio of All Buildings and Structures 
  
            (5) The maximum permitted floor space ratio for the CD21 zone is 0.5:1. 

 
Minimum Setbacks 
 

(6) The minimum setbacks for all buildings are as follows: 
 

Front yard - 6 m (19.7'); 18 m (59’) from an arterial highway 
Side yard - 3m (9.8') 
Rear yard - 6m (19.7') 

 
Maximum Building Height 
  

(7) The maximum building height for the CD21 zone is 15 m (49.2’). 
 
5. Schedule “C” of Zoning Bylaw 1997, No 2950 is amended by reclassifying, to 

Motorsport Circuit Comprehensive Development Zone (CD21), the lands shown as the 
“Subject Properties” (PIDs: 009-751-297; 029-201-675; 014-104-067), and outlined in 
bold on the Schedule attached to and forming part of this bylaw. 

 
 

READ a first time on August 21, 2019 
READ a second time on August 21, 2019 
CONSIDERED at a Public Hearing on October 1, 3 and 4, 2019 
READ a third time on 
APPROVED by Ministry of Transportation and Infrastructure on  
ADOPTED on  

 

_________________________      _______________________ 
CORPORATE OFFICER       PRESIDING MEMBER  
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4111



4212



4313



4414



4515



4616



4717



4818



4919



5020



5121



5222



53

23



54

24



5525



56

26



5727



5828



5929



6030



6131



6232



6333



6434



65

35



6636



6737



6838



6939



7040



7141



   ATTACHMENT 

7242



7343



7444



1
PL

AN
  V

IP
63

72
7

R
em

. S
EC

TI
O

N
 4

R
AN

G
E 

2

PT
. 3

PL
AN

  4
86

23

C
R

O
W

N
LA

N
D

C
R

O
W

N
LA

N
D

C
R

O
W

N
LA

N
D

1
PL

AN
  V

IP
63

56
0 PT

. 1
PL

AN
VI

P6
37

27

A
PL

AN
VI

P7
15

99

ROAD

PL
AN

20
73

 R
W

A
PL

AN
  E

PP
35

44
9

SE
C

TI
O

N
 3

R
AN

G
E 

8

D
R

IN
KW

AT
ER

 R
O

AD

   
AT

TA
C

H
M

EN
T 

B

75

45



Report

7030 Trans-Canada Highway | Duncan, BC  V9L 6A1 
Ph 250.746.3100   Fax 250.746.3133   www.northcowichan.ca 

Date October 1, 2019 File:  ZB000064 

To Council 

From Rob Conway, Director of Planning Endorsed:   

Subject October 1 Public Hearing for Zoning Amendment Bylaw 3761 (Motorsport Circuit) 

Purpose 

To provide additional information associated with Zoning Amendment Application ZB000064 prior to 
the public hearing for Bylaw 3761 on October 1, 2019. 

Background 

Council, at its regular meeting of August 21, 2019, considered Zoning Amendment Application 
ZB000064 and passed the following motions: 

That Council approve first and second reading of Zoning Amendment Bylaw No. 3761 to 
rezone three properties at Cowichan Valley Highway and Drinkwater Road (PIDs 009-
751-297, 029-201-675 & 014, 104-067) from I2 and C8 to a new CD21 zone.

That referrals be sent to the City of Duncan, the Cowichan Valley Regional District, 
Cowichan Tribes, the Sahtlam Neighbourhood Association, the Somenos Marsh Society, 
and the Cowichan Watershed Board;  And That those referral agencies be given a 
minimum of 30 calendar days to provide a response before a public hearing is held. 

That a Public Hearing be scheduled for Zoning Amendment Bylaw No. 3761 and that 
notification be issued in accordance with the requirements of the Local Government Act. 

The application referrals have been distributed, the public hearing scheduled, and the hearing 
notifications sent.   

This report is intended to update Council with respect to additional information received regarding the 
zoning amendment application since the August 21, 2019 Council meeting. 

Discussion 

Amendments to Applicant’s Commitments: 
The August 21 staff report included a letter from the applicant dated August 6, 2019 that listed a 
number of commitments made by the applicant in association with the rezoning application. In 
response to concerns about the initial commitments for restricting sound associated with the existing 
motorsport facility and proposed expansion the applicant has submitted a new commitment letter  
dated September 25, 2019 that amends the commitments previously. The current commitments are 
described in detail in the amended commitment letter (Attachment B).   Should Council decide to 
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grant third reading to Bylaw 3761, a covenant would be registered against the subject lands to secure 
the commitments. 
 
Note: The August 21, 2019 staff report incorrectly identified one of the applicant’s commitments as 
allowing the motor vehicle and driver training facility to be used by the Vancouver Island Karting 
Association for up to 6 days per year.  The actual commitment was and remains to allow the Karting 
Association to use the facility for a minimum of 6 days in year.  It should also be noted that the 
applicant’s commitments with respect to restricting sound levels now also apply to the go-kart use.   
 
Application Referral Responses: 
Following Council direction, Zoning Amendment Application ZB000064 and Zoning Amendment Bylaw 
3761 were referred to the City of Duncan, the Cowichan Valley Regional District, Cowichan Tribes, the 
Sahtlam Neighbourhood Association, the Somenos Marsh Wildlife Society and the Cowichan Watershed 
Board.  To date responses have been received from the Sahtlam Neighbourhood Association 
(Attachment C), the City of Duncan (Attachment D), Cowichan Tribes (Attachment E) and the 
Cowichan Valley Regional District (Attachment F). 
 
The remaining referral agencies have been advised that responses must be submitted before the close 
of the public hearing in order for them to be considered by Council.  Any referral responses received 
prior to the close of the public hearing will be provided to Council and included in the public hearing 
binder.   
 
Acoustic Studies: 
Much of the public discussion about the subject rezoning application has been about sound associated 
with the existing facility and proposed expansion and the impact of sound on the surrounding 
community.  A number of acoustical impact assessments have been undertaken, as well as third party 
reviews of those assessment.  In addition to the reports referenced in the August 21, 2019 staff report, 
the following information also now available on the Municipality’s website at: 
(https://www.northcowichan.ca/EN/main/community/current-topics/vancouver-island-motorsport-
circuit/vimc-related-records.html : 
 

 Navcon Peer Review Report – Phase 1 
 Navcon Peer Review Report – Phase 2 
 SNA Ambient Noise Report 
 Response to Navcon Peer Review 
 Review of SNA Noise Impact Report 

Options 

Following the close of the public hearing, Council can consider third reading of Zoning Amendment 
Bylaw No. 3761. Options available include: 
 

1. That “Zoning Amendment Bylaw No. 3761 (Motorsport Circuit), 2019” be given third reading. 
 

2. That “Zoning Amendment Bylaw No. 3761 (Motorsport Circuit), 2019” be denied. 
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Registration of the restrictive covenant at the Land Titles Office and approval from the Ministry of 
Transportation and Infrastructure is required before adoption of the bylaw can be considered. 
 

Recommendation 

For information purposes (no recommendation). 
 
 
Attachments:  
 
Attachment A – August 21, 2019 Staff Report 
Attachment B – September 25, 2019 Amended Commitment Letter 
Attachment C – Sahtlam Neighbourhood Association Referral Response 
Attachment D – City of Duncan Referral Response 
Attachment E – Cowichan Tribes Referral Response 
Attachment F – Cowichan Valley Regional District Referral Response. 
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James S. Hutchison†        Telephone: (250) 360-2500 
Lorenzo G. Oss-Cech†         Facsimile: (250) 360-0208 
Barri A. Marlatt†        1 – 505 Fisgard Street 
Dana G. Quantz             Victoria, British Columbia 
Andrew W. Tomilson             Canada V8W 1R3 
Esteban T. Kähs 

Visit our Website:  www.hom-law.com † Denotes Personal Law Corporation 
* Denotes Articled Student

Our File: 5469001 

Reply To: Lorenzo G. Oss-Cech 
E-mail address: lgo@hom-law.com

Tuesday, October 29, 2019 

Young Anderson Via Email 
Barristers and Solicitors 
1616-808 Nelson Street 
Box 12147 – Nelson Square 
Vancouver, BC V6Z 2H2  

Attention:  Suhkbir Manhas 

Re:  Development Permit Application – Phase Two (the “DP”) 

I write further to North Cowichan’s denial of my client‘s request for the issuance of the 
DP. 

My client is extremely disappointed with North Cowichan staff’s decision, as it is 
completely inconsistent with North Cowichan’s past and current positions, with respect 
to my client’s property. 

My client purchased most of the property from North Cowichan. My client, and its 
financial partners, received several assurances from North Cowichan, without any form 
of disclaimer, that the property was zoned for use as a test facility. 

My client sought and received a development permit and all associated building permits 
for Phase One on lands zoned I-2 and C-8. As required, the zoning was read down so 
that Phase One needed to be in compliance with the I-2 zoning. 

Again, my client was assured that the I-2 zoning was appropriate for the intended uses. 
It relied on those assurances and spent almost $40,000,000.00 to build Phase One. 

The then North Cowichan council voted in favor of accepting all of the development 
requirements, including a new water pump and distribution system on Drinkwater road, 
which my client paid for as part of the permit requirements. 
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The DP was requested, based on the fact that the lands were identically zoned as 
Phase One (I-2 Heavy Industrial), which is the same zoning that covers most of the 
Phase One lands and the same zoning under which Phase One was approved. 

We cannot understand how North Cowichan staff can simply issue a blanket denial 
based on zoning non-compliance, when it is clear that the intended uses for Phase Two 
are identical to the permitted uses under the I-2 zoning for Phase One. 

You will recall that at North Cowichan staff’s request, my client agreed to seek a 
comprehensive rezoning to clear up any uncertainties. 

My Client at no time agreed, nor were told, that rezoning would be required to permit 
that which was already built on lands zoned I-2. 

My client also, in good faith, participated in negotiating a number of conditions, within 
the comprehensive by-law, to address any and all public concerns from the first three 
(3) years of operation. To my client, and my surprise it was rejected by North 
Cowichan’s council. 

When my client requested that the DP be issued, it was denied as delineated above. 

There seems to be no merit to these decisions and the basis for them smack of politics 
and unfortunately bad faith. In fact, North Cowichan’s rejection does not even delineate 
what part of the DP’s application does not meet compliance. At the very least, my client 
should be informed which specific intended uses do not comply with the I-2 zoning. 

All my client wants is for North Cowichan to apply consistency and issue the DP based 
on the fact that it was issued a permit for Phase One, which the Municipality has said 
has been operating within the law for three (3) years. 

We are faced with a serious inconsistency, which will have dire financial consequences 
for North Cowichan. 

If the denial of the Development Permit is maintained, due to the intended uses 
allegedly being outside the ambit of the I-2 zoning, then my client is also operating 
Phase One in contravention of the I-2 zoning.  

In that case, my client cannot continue to operate Phase One. Further, if the circuit is 
closed, then many of my client’s interrelated business will also no longer be viable. 

My client has executed a construction contract and several commitment contracts 
based on the DP being issued.  

My client had no reason to believe that the North Cowichan’s council would reject the 
rezoning, when it was North Cowichan that requested my client apply for such rezoning. 

To date my client has never received any warning, notice or call suggesting that they 
are operating illegally. 
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I advise that patience within my client’s ownership is running very thin. Should this 
matter land in court, by rough calculations my client’s damages will exceed $60 million. 
In fact, damages are presently accruing daily due to the unwarranted delays. 

We urge North Cowichan’s council to use common sense and recognize that most of 
those who spoke against the staff recommended rezoning by-law live outside North 
Cowichan, whereas most of those in support were voting residents from within North 
Cowichan. 

Should you have any further question or concerns about the above noted please do not 
hesitate to contact me. 
 
I remain 
 
Yours truly, 
 
HUTCHISON OSS-CECH MARLATT 
 
Per: 

 
Lorenzo G. Oss-Cech 
 
lgo/ed 
 
Cc.  Clients  
 Sean Hern 
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7030 Trans-Canada Highway | Duncan, BC  V9L 6A1 
Ph 250.746.3100   Fax 250.746.3133   www.northcowichan.ca 

Date November 6, 2019 File:  DP000155 

To Council 

From Rob Conway, Director of Planning and Building Endorsed: 

 
Subject Reconsideration of Development Permit Application DP000155 

Purpose 

To provide an outline of the process for Council’s reconsideration of Development Permit Application 
DP000155. 

Background 

A development permit application for the expansion of the Vancouver Island Motorsport Circuit (VIMC) 
at the Cowichan Valley Highway and Drinkwater Road was received by the Municipality in December, 
2018. With the concurrence of the applicant, consideration of the development permit application was 
deferred pending a decision on a zoning amendment application for the same site.  If approved, the 
rezoning application would have explicitly permitted “motor vehicle testing and driver training” and 
related uses as permitted uses on the subject land. 
 
On October 4, 2019, Council denied Zoning Amendment Bylaw No. 3761 (“Bylaw No. 3761”).  The owner’s 
representative, in a letter dated October 15, 2019 (Attachment A), subsequently requested that a 
development permit for the Phase 2 expansion be issued. After reviewing the development permit 
application the Director of Planning and Building, who is delegated the authority to issue development 
permits by Council, concluded that the proposed uses of land in the Phase 2 expansion is not permitted 
by Zoning Bylaw No. 2950 (the “Zoning Bylaw”). In a letter dated October 25, 2019 (Attachment B), the 
applicant was advised that development permit application DP000155 was denied and that the decision 
could, upon request to the Municipality’s Corporate Officer, be reconsidered by Council. 
On October 30, 2019, the Corporate Officer received a letter from the property owner’s representative 
requesting reconsideration of the development permit application (Attachment C). 

Discussion 

Delegation of Authority Bylaw No. 3734: 
Delegation of Authority Bylaw No. 3734 (Attachment D) delegates specified powers, duties and decision 
making authorities to designated Municipal officers and employees. Section 22 of the Bylaw delegates 
the authority to issue development permits that do not involve variances to Municipal Bylaws to the 
Director of Planning and Building. The delegated authority allows the Director to issue development 
permits without Council authorization, provided the permit is compliant with applicable bylaws. 
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Section 23 of Bylaw No. 3734 allows the owner of land that is subject to a decision made by Council’s 
delegate to have the delegate’s decision reconsidered by Council. The terms and conditions for 
reconsideration are provided in Section 23. In reconsidering the delegate’s decision, Council may confirm 
the decision, amend the decision, or set the decision aside and substitute a decision of Council. 
 
Zoning Bylaw No. 2950: 
Development Permit Application DP000155 was denied because the primary use associated with 
development proposed in the application was not considered to be compliant with the Zoning Bylaw and 
the uses the Zoning Bylaw permits on the subject property. Primary uses proposed in the application 
include a five kilometre paved motor vehicle circuit and an off-road motor vehicle circuit. Secondary uses 
include a clubhouse and structures for repairing maintaining and storing motor vehicles. A plan showing 
the proposed development is provided in Attachment E. 
 
The subject parcel is zoned Industrial Heavy (I2). The I2 zone (Attachment F) does not include 
“motor vehicle circuit”, “motor vehicle testing and driver training facility”, or similar-type uses that 
reasonably describe the uses intended for the Phase 2 expansion. In the absence a use within the zoning 
that permits the proposed land use, I was compelled to deny the development permit application. 
 
The applicant and lawyers representing the property owner note that the Municipality’s Planning 
Department previously issued a development permit for the Phase 1 motorsport circuit and contend that 
it is “arbitrary and irrational” to deny the Phase 2 development permit application when the I2 zoning 
that applies to much of Phase 1 also applies to Phase 2.   While it is true that a development permit was 
issued for Phase 1, and a determination was made at that time that the Phase 1 motorsport circuit was a 
permitted use in the I2 zone, I did not authorize that permit and my analysis of the Zoning Bylaw led me 
to conclude that the development proposed in application DP000155 is not complaint with the applicable 
I2 zoning and therefore cannot be authorized by development permit.  
 
Procedural Considerations and Recommendations: 
Mayor Siebring has required, under Section 131 of the Community Charter, that Council’s October 4, 2019 
decision to deny third reading of Bylaw No. 3761 be reconsidered. It has been recommended that Council 
conduct a public hearing prior to reconsideration of Bylaw No. 3761. As the basis for denying application 
DP000155 was non-compliance with the Zoning Bylaw and the zoning issue would be resolved should 
Council decided to adopt Bylaw No. 3761, it is recommended that reconsideration of refusal of 
development permit application DP000155 be deferred until the reconsideration of Bylaw No. 3761 is 
concluded. 

Options 

1. That Council confirm the Director of Planning and Building’s decision to deny Development Permit 
Application DP000155 due to non-compliance the Zoning Bylaw. 

 
2. That Council set-aside the Director of Planning and Building’s decision to deny 

Development Permit Application DP000155 due to non-compliance with the Zoning Bylaw and 
direct staff to process the development permit application in accordance with applicable policies, 
regulations and development permit guidelines. 
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Recommendation 

That reconsideration of Development Permit Application DP000155 be deferred until Council has 
concluded its reconsideration of Bylaw No. 3761. 
 
 
Attachments: (6) 
Attachment A - October 15, 2019 Letter from Lorenzo G. Oss-Cech, Hutchinson, Oss-Cech, Marlatt 
Attachment B – October 25, 2019 Letter from Director of Planning and Building 
Attachment C – October 30, 2019 Letter from Sean Hern, Farris LLP 
Attachment D – Delegation of Authority Bylaw No. 3734 
Attachment E – Development Plan 
Attachment F – I2 Zone 
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The Corporation of the District of North Cowichan 
Delegation of Authority Bylaw 

Bylaw 3734 
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those specifically established by an enactment, to its officers and employees 
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WHEREAS Division 6 of Part 5 of the Community Charter empowers a municipal council, by bylaw, to 
delegate its powers, duties and functions, including those specifically established by an enactment, to 
the extent provided; 
AND WHEREAS Council considers that there are a number of circumstances where delegation of certain 
of its powers, duties and functions would foster good government; 
NOW THEREFORE, the Council of The Corporation of the District of North Cowichan enacts as follows:  
Interpretation 
1 (1) In this bylaw: 

 “Approving Officer” means the person so appointed under section 77 [Appointment of 
municipal approving officers] of the Land Title Act; 

 “Audit Committee” means the standing committee of Council established under section 
170 [Audit committee] of the Community Charter; 

 “Chief Administrative Officer” means the municipal officer appointed under section 
147 [Chief administrative officer] of the Community Charter; 

 “Corporate Officer” means the municipal officer appointed under section 148 
[Corporate officer] of the Community Charter; 

 “Department Head” means the persons appointed by the Chief Administrative Officer as 
the Corporate Officer, the Deputy Corporate Officer, the Information Management 
Officer, the Municipal Forester, the Senior Manager of Engineering, and the Manager of 
Engineering Development and Capital Projects, and the persons appointed by the Chief 
Administrative Officer as a director, senior manager, or manager who reports directly to 
the Chief Administrative Officer or to the General Manager, Community Services, the 
General Manager, Development and Engineering Services, the General Manager, 
Financial and Protective Services, or the General Manager, Corporate Services. 

 “Director of Engineering” means the person so appointed by the Chief Administrative 
Officer; 

 “Director of Information Technology and GIS” means the person so appointed by the 
Chief Administrative Officer; 

 “Director of Parks and Recreation” means the person so appointed by the Chief 
Administrative Officer;  

 “Director of Planning and Building” means the person so appointed by the Chief 
Administrative Officer; 

 “General Manager, Community Services” means the person so appointed by the Chief 
Administrative Officer; 

 “General Manager, Development and Engineering Services” means the person so 
appointed by the Chief Administrative Officer; 

 “General Manager, Financial and Protective Services” means the municipal officer 
appointed under section 149 [Financial officer] of the Community Charter; 
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 “General Manager, Corporate Services” means the person so appointed by the Chief 
Administrative Officer; 

 “Local Assistant to the Fire Commissioner” means a person authorized to exercise the 
powers of a local assistant under the Fire Services Act; 

 “Manager, Fire and Bylaw Services” means the person so appointed by the Chief 
Administrative Officer; 

 “Management Staff” means the persons appointed by the Chief Administrative Officer 
as the Fire Chief or Deputy Fire Chief of a municipal fire hall, the Chief Building Inspector, 
the Technical Services Specialist, the Business Applications Coordinator, the Senior Bylaw 
Compliance Officer, the Senior Environmental Specialist, the Community Planning 
Coordinator, the Development Planning Coordinator, the Human Resources Advisor, the 
Health, Safety and Disability Management Advisor, the Human Resources Coordinator, 
the Payroll Coordinator, the Executive Assistant, the Records and Information 
Management Assistant, the Administrative Assistant, the Communications and Public 
Engagement Coordinator, the Administrative Supervisor, the Assistant Manager of 
Operations, a Foreperson, the Facilities Supervisor, and all managers who report directly 
to a Department Head. 

  “Municipal Forester” means the person so appointed by the Chief Administrative 
Officer.  

(2) Where this bylaw delegates a power, duty or function of Council to a named position, 
the delegation is to the person who holds the position, and to any person who is the 
deputy of, or who is authorized to act for, that person. 

(3) Unless a power, duty or function of Council has been expressly delegated by this bylaw 
or another municipal bylaw, the powers, duties and functions of Council remain with 
Council. 

(4) A person to whom a power, duty or function has been delegated under this bylaw, or 
another bylaw, has no authority to further delegate to another person any power, duty 
or function that has been delegated to them by this bylaw.  

Committee of the whole 

2 Council delegates its powers to give direction to staff on matters being considered by the 
committee of the whole to the committee of the whole.  

Municipal audit 

3 Council delegates its powers, duties and functions under Division 2 of Part 6 of the Community 
Charter to the Audit Committee. 

Parcel tax roll review panel 

4 Council delegates its duty under section 204 (2) [Parcel tax roll review panel] of the Community 
Charter to the General Manager, Financial and Protective Services. 

Notices 

5 (1) Council delegates its duty to give notice under the following sections of the Community 
Charter to the Corporate Officer: 
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(a) Section 26 (1) [Notice of proposed property disposition]; 

(b) Section 40 (3) [Permanent closure and removal of highway dedication]; 

(c) Section 59 (2) [Powers to require and prohibit]; and 

(d) Section 127 (1) (b) [Notice of council meetings].  

(2) Council delegates its duty to give notice under the following sections of the Community 
Charter to the General Manager, Financial and Protective Services:  

 (a) Section 99 (3) [Annual meeting on report]; and 

 (b) Section 227 (1) [Notice of permissive tax exemptions].  

(3) Council delegates its duty to give and file notices under the following sections of the 
Local Government Act to the Director of Planning and Building: 

(a) Section 466 (1) [Notice of public hearing]; 

(b) Section 467 (1) [Notice if public hearing waived]; 

(c) Section 494 (1) [Public notice and hearing requirements]; 

(d) Section 499 (1) [Notice to affected property owners and tenants]; 

(e) Section 503 (1) and (3) [Notice of permit on land title]; and 

(f) Section 594 (1) [Notice on land titles].  

Business licenses 

6 Council delegates its powers, duties and functions under sections 8(6), 15 and 60 of the 
Community Charter to grant, refuse, suspend, or cancel a business license to the General 
Manager, Financial and Protective Services.  

Business licenses - reconsideration  

7 (1)  A business license applicant or holder that is subject to a decision made under the 
delegated authority under section 6 of this bylaw is entitled to have the decision 
reconsidered by Council in accordance with this section. 

(2) Where a business license applicant or holder wishes to have Council reconsider a 
decision made under the delegated authority under section 6 of this bylaw: 

 (a) The business license applicant or holder must, within 30 days of the decision 
having been communicated to the business license applicant or holder, make an 
application in writing to the Corporate Officer, which application must include the 
following: 

 (i) A description of the decision sought to be reconsidered by Council; 

 (ii) The date of the decision; 

 (iii) The name of the delegate who made the decision;  

 (iv) The grounds on which reconsideration is being requested; and, 

 (v) A copy of any materials that the business license applicant or holder 
wishes Council to take into account when reconsidering the decision. 
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 (b) Council must reconsider the decision at a regular meeting of Council held within 
a reasonable period of time after the date on which the application for 
reconsideration was delivered to the Corporate Officer. 

 (c) The Corporate Officer must: 

  (i) Place the reconsideration of the decision on the agenda for a regular 
meeting of Council in accordance with paragraph (b) above; and, 

   (iii) Before the reconsideration of the decision by Council, deliver to each 
Council member a copy of the materials that were considered by the 
delegate in making the decision that is to be reconsidered, and a copy of 
all materials submitted by the business license applicant or holder to the 
Corporate Officer as part of the application for reconsideration. 

 (d) In reconsidering the decision the Council must consider all the material before it. 

 (e) At the meeting at which Council is to reconsider the decision, Council will first 
hear from staff in relation to the subject matter of the decision and in relation to 
the decision itself, and will then hear from the business license applicant or 
holder.  Council may then hear from staff in relation to any new information 
raised by the business license applicant or holder in its submissions to Council. 

 (f) Council is entitled to adjourn the reconsideration of the decision; and, 

 (g) After hearing from staff and the business license applicant or holder, Council will 
reconsider the decision and may either confirm the decision, amend the decision, 
or set aside the decision and substitute the decision of Council. 

Outdoor burning ban 

8 Council delegates its powers under section 8(3)(g) of the Community Charter to ban outdoor 
burning in all or part of the municipality to the Local Assistant to the Fire Commissioner, subject 
to a fire hazard existing, the ban being for not more than 90 days, and the public promptly 
being notified of the ban. 

Personnel administration 

9 (1) Council delegates its powers to appoint an acting Chief Administrative Officer to 
temporarily act on behalf of the Chief Administrative Officer in the Chief Administrative 
Officer’s absence to the Chief Administrative Officer.  

 (2) Council delegates its powers to appoint, promote, and discipline officers (other than the 
Chief Administrative Officer) and employees to the Chief Administrative Officer.  

(3) Council delegates its power to approve compensation for officers (other than the Chief 
Administrative Officer) and employees to the Chief Administrative Officer, subject to 
sufficient funds having been allocated and approved by Council under the financial plan 
bylaw.  

(4) Council delegates its powers to terminate the employment of employees for cause to the 
Chief Administrative Officer. 

(5) Council delegates its powers to terminate the employment of employees without cause 
to the Chief Administrative Officer, subject to any severance paid to the employee being 
in accordance with the notice provisions of any applicable employment agreement or 
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the common law principles applicable to payments in lieu of notice on termination of 
employment, and sufficient funds having been allocated and approved by Council under 
the financial plan bylaw. 

 (6) Council delegates its powers to settle labour grievances or disputes to the Chief 
Administrative Officer, subject to the settlement being in accordance with common law 
principles and sufficient funds having been allocated and approved by Council under the 
financial plan bylaw to satisfy the settlement.    

Agreements - procurement 
10 (1) Council delegates its powers to enter into agreements for the purchase of works, 

services, or chattels having a value of not more than $500,000.00 to the Chief 
Administrative Officer. 

 (2) Council delegates its powers to enter into agreements for the purchase of works, 
services, or chattels having a value of not more than $200,000.00 to the General 
Manager, Corporate Services, the General Manager, Financial and Protective Services, the 
General Manager, Community Services, the General Manager, Development and 
Engineering Services, the Director of Planning and Building, the Director of Engineering, 
the Director of Parks and Recreation, and the Director of Information Technology and 
GIS. 

 (3) Council delegates its powers to enter into agreements for the purchase of works, 
services, or chattels having a value of not more than $75,000.00 to Department Heads.  

 (4) Council delegates its powers to enter into agreements for the purchase of works, 
services, or chattels having a value of not more than $10,000.00 to Management Staff. 

(5) For the purpose of subsections (1) to (4) above, the delegated authority to enter into an 
agreement is subject to the agreement not requiring the approval or consent of the 
electors and sufficient funds having been allocated and approved by Council under the 
financial plan bylaw, and, without limiting the substance of the discretion delegated 
therein, such discretion is subject to the delegate adhering to the procurement processes 
endorsed by Council from time to time. 

Agreements - miscellaneous 
11 (1) Council delegates the power to enter into agreements in relation to grant monies for 

approved projects to the General Manager, Financial and Protective Services. 
 (2) Council delegates its powers to enter into agreements for information sharing to the 

General Manager, Corporate Services. 
 (3) Council delegates its powers to enter into agreements for boat moorage at municipally-

owned or operated wharves to the General Manager, Community Services. 
 (4) Council delegates its powers to enter into agreements for authorizing encroachments 

caused by road widening to the Director of Engineering. 
 (5) Council delegates its powers to enter into agreements for the following purposes to the 

Director of Parks and Recreation: 

(a) Facility use or rental agreements for municipal recreation facilities; 

(b) Rental agreements for parks and municipal forest reserve lands, subject to the 
agreement being for a term of not more than 3 months; and 
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(c) Health promotion and rehabilitation service agreements, subject to sufficient 
funds having been allocated and approved by Council under the financial plan 
bylaw.  

(6) Council delegates its powers to amend, renew, extend or suspend agreements previously 
approved and authorized by Council or under a delegated authority under this bylaw to 
the Chief Administrative Officer.  

Settlement of claims  

12 Council delegates its powers to settle claims, whether legal proceedings have been commenced 
or not, to the Chief Administrative Officer, subject to the settlement being for not more than 
$50,000.00 and sufficient funds having been allocated and approved by Council under the 
financial plan bylaw to satisfy the settlement. 

Bylaw enforcement 

13 (1) Council delegates its powers to commence and prosecute bylaw enforcement 
proceedings under section 274 [Actions by municipality] of the Community Charter to the 
General Manager, Financial and Protective Services, subject to there being urgency in the 
commencement of the proceedings, and the Chief Administrative Officer reporting to 
Council, as soon as reasonably practicable, at a regular meeting of Council as to the 
commencement of the proceedings, the urgency necessitating commencement of the 
proceedings, and the status of the proceedings. 

 (2) Council delegates its duty under section 269 (1) [Hearing of disputes] of the Community 
Charter to refer disputed tickets to the Provincial Court for a hearing to the General 
Manager, Financial and Protective Services. 

Land sales 

14 Council delegates its powers to dispose of municipal land, or an interest in municipal land, to 
the Chief Administrative Officer, subject to Council having first passed a resolution authorizing 
the disposition of the land or interest in it, and the disposition being for a price that is not less 
than 95% of the value set by Council in its resolution authorizing the disposition of the land or 
interest in it. 

Land purchases 

15 Council delegates its powers to acquire land, or interests in land, to the Chief Administrative 
Officer, subject to the purchase being for a municipal project approved by Council and sufficient 
funds having been allocated and approved by Council under the financial plan bylaw. 

Registration of statutory rights-of-way and covenants 

16 Council delegates its powers to authorize the registration of statutory rights-of-way and 
covenants over municipal lands that are under development to the Approving Officer. 

Builders liens 

17 Council delegates its powers to file and discharge notices of interest under the Builders Lien Act 
to the General Manager, Corporate Services. 

Discharge of obsolete charges 

18 Council delegates its powers to discharge obsolete charges and legal notations from the title to 
real property to the Approving Officer. 
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Encroachments within road rights of way 

19 Council delegates its powers to authorize encroachments within road rights-of-way to the Chief 
Administrative Officer. 

Temporary municipal land and street use 

20 (1) Council delegates its powers to issue licenses of occupation for non-exclusive uses of 
municipal land to the Chief Administrative Officer, subject to the license being for a term 
of not more than 12 months. 

(2) Council delegates its powers to authorize sub-leases or sub-licenses of municipal 
property, and to assign municipal leases and licenses, to the Chief Administrative Officer. 

(3) Council delegates its powers to issue special event permits for temporary, non-exclusive 
uses of municipal land, including temporary private uses of municipal streets for parades, 
walk-a-thons, fundraisers, races and similar events to the General Manager, Community 
Services, subject to the permit being for a term of not more than 72 hours. 

(4)  Council delegates its powers to authorize the installation of additional equipment on 
existing telecommunications towers on municipal property to the Chief Administrative 
Officer.  

 (5) For the purpose of subsections (1) to (4) above, the Chief Administrative Officer or 
Director of Engineering may set conditions, including conditions relating to 
compensation, indemnification, insurance, security, machinery, equipment, times of use, 
and compliance with applicable laws and any restrictions on title to property to which 
the license or permit relates.  

Municipal Forest Reserve closure 

21 Council delegates its powers to close or restrict use of all or part of the Municipal Forest 
Reserve, or lands managed for forestry purposes, to the Municipal Forester, subject to the 
closure or restriction as to use being for not more than 30 days, the closure or restriction as to 
use being during active forestry operations or being necessary to protect against a danger of 
fire or another danger, and the public being promptly notified of the closure or restriction. 

Land use approvals  

22 (1) Council delegates its powers, duties and functions under sections 490 [Development 
permits] and 491 [Development permits:  specific authorities] of the Local Government Act, 
to the Director of Planning and Building, subject to there being no variances of municipal 
bylaws involved.  

(2) Council delegates its powers under section 493(1)(a) [Temporary use permits for 
designated and other areas] of the Local Government Act to: 

 (i) Approve temporary use permits in order to allow property owners to continue to 
occupy an existing dwelling while a replacement dwelling is under construction; 
and 

 (ii) Sign temporary use permits approved by Council, to the Director of Planning and 
Building.  

(3) Council delegates its powers to require security under section 502 [Requirement for 
security as a condition of land use permit] of the Local Government Act in respect of 
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matters delegated under subsections (1) and (2) above to the Director of Planning and 
Building. 

Land use approvals – reconsideration 

23 (1) The owner of land who is subject to a decision made under the delegated authority 
under section 22 of this bylaw is entitled to have the decision reconsidered by Council in 
accordance with this section. 

(2) Where the owner wishes to have Council reconsider a decision made under the 
delegated authority under section 22 of this bylaw: 

 (a) The owner must, within 30 days of the decision having been communicated to 
the owner, make an application in writing to the Corporate Officer, which 
application must include the following: 

 (i) A description of the decision sought to be reconsidered by Council; 

 (ii) The date of the decision; 

 (iii) The name of the delegate who made the decision;  

 (iv) The grounds on which reconsideration is being requested; and, 

 (v) A copy of any materials that the owner wishes Council to take into 
account when reconsidering the decision. 

 (b) Council must reconsider the decision at a regular meeting of Council held within 
a reasonable period of time after the date on which the application for 
reconsideration was delivered to the Corporate Officer. 

 (c) The Corporate Officer must: 

  (i) Place the reconsideration of the decision on the agenda for a regular 
meeting of Council in accordance with paragraph (b) above;  

  (ii) Give notice of reconsideration of the decision in accordance with any 
notice requirements applicable to the original decision; and, 

   (iii) Before the reconsideration of the decision by Council, deliver to each 
Council member a copy of the materials that were considered by the 
delegate in making the decision that is to be reconsidered, and a copy of 
all materials submitted by the business license applicant or holder to the 
Corporate Officer as part of the application for reconsideration. 

 (d) In reconsidering the decision the Council must consider all the material before it. 

 (e) At the meeting at which Council is to reconsider the decision, Council will first 
hear from staff in relation to the subject matter of the decision and in relation to 
the decision itself, and will then hear from the owner.  Council may then hear 
from staff in relation to any new information raised by the owner in its 
submissions to Council. 

 (f) Council is entitled to adjourn the reconsideration of the decision; and, 

 (g) After hearing from staff and the owner, Council will reconsider the decision and 
may either confirm the decision, amend the decision, or set aside the decision 
and substitute the decision of Council. 
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Parcel frontage exemptions 

24 Council delegates its powers to exempt a parcel from the minimum amount of frontage on a 
highway required under section 512 (2) [Minimum parcel frontage on highway] of the Local 
Government Act to the Approving Officer. 

Strata conversions 

25 Council delegates its powers under section 242(10)(a) [Approval for conversion of previously 
occupied buildings] of the Strata Property Act to approve strata conversions to the Approving 
Officer, subject to the conversion being in relation to a two-family residential building. 

Works and services agreements 

26 Council delegates its powers to enter into agreements for works and services under section 5 of 
the Works and Services Bylaw 1986, as amended or replaced from time to time, to the Director 
of Engineering.  

Excess or extended services 

27 Council delegates its powers, duties and functions under sections 507 [Requirements for excess 
or extended services] and 508 [Latecomer charges and cost recovery for excess or extended 
services] of the Local Government Act to the Director of Engineering. 

Petitions for local area services 

28 Council delegates its powers to require that petitions for local area services include information 
in addition to that which is required under section 212 (2) [Petition for local area service] of the 
Community Charter to the Director of Engineering. 

Severability 

29 If any provision of this bylaw is, for any reason, found invalid by a court of competent 
jurisdiction, the provision must be severed and the remainder of the bylaw left enforceable and 
in effect.  

Repeal 

30 Bylaw 3616, “Delegation of Authority Bylaw” is repealed. 
 

Title 

31 This bylaw may be cited as “Delegation of Authority Bylaw No. 3734, 2019”. 
 
 
 
 

_______________________ 

 
Read a first, second and third time on September 18, 2019 

Adopted on October 02, 2019 
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Industrial Heavy Zone (I2) 
 
Permitted Uses 
77 (1) The permitted uses for the I2 zone are as follows: 

All Industrial Light Zone (I1) Permitted Uses 
Automobile Wrecking or Salvage Yard 
Bulk Storage of Flammable and Combustible Liquids 
Boat Terminals and Dock 
Cannabis Production Facility 
Helicopter Landing Pad 
Mobile Food Service 
Municipal/Regional Government Offices 
Pier, Wharf, and Related Facility 
Private Airplane Landing Strip 
Railway Yard 
Recycling Industrial Use 
Sawmills, Pulpmills, and Planing Mills 
Slaughterhouse 
Temporary Mobile Home (subject to the Temporary Mobile Home Permit Bylaw) 
Works Yard [BL2996, BL3000, BL3457, BL3467, BL3512, BL3657, BL3741, BL3754] 

 
Minimum Lot Size 

(2) The minimum permitted lot size for the I2 zone is 16,000 m2 (3.95 acres). 
 
Minimum Frontage 

(3) The minimum permitted frontage for the I2 zone is 90 m (295.27'). 
 
Maximum Lot Coverage 

(4) The maximum permitted lot coverage for the I2 zone is 50% of the lot area. 
 
Minimum Setbacks 

(5) The minimum permitted setbacks for the I2 zone are as follows: 
(a) Principal Buildings 

Yard, Front, 8.0 m (26.25'); 46 m (150.91') when abutting any Other Zone 
Yard, Side, 0 m; 46 m (150.91') when abutting any Other Zone 
Yard, Rear, 0 m; 46 m (150.91') when abutting any Other Zone 

(b) Accessory Buildings and Structures (Excluding Fences) 
Yard, Front, 8.0 m (26.25'); 46 m (150.91') when abutting any Other Zone 
Yard, Side, 0 m; 46 m (150.91') when abutting any Other Zone 
Yard, Rear, 0 m; 46 m (150.91') when abutting any Other Zone 

(c) Despite the foregoing, the minimum permitted setback for any Lot Line which abuts an 
Arterial Highway is 18 m (59.05'). 

(d) Slaughterhouses 
Yard, Front, 92 m (301.84') 
Yard, Side, 92 m (301.84') 
Yard, Rear, 92 m (301.84') 
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86 

Industrial Light Zone (I1) 
 
Permitted Uses 
76 (1) The permitted uses for the I1 zone are as follows: 

Accessory Office 
Accessory Dwelling Unit 
Accessory Restaurant 
Autobody Repair 
Dry-cleaning Plant or Laundry 
Cannabis Production Facility 
Commercial Cardlock Facility 
Custom Workshop 
Fitness Centre/Gymnasium 
Food and Beverage Processing 
Fueling Installations 
Laboratory 
Industrial Use 
Machine Shop 
Mini-warehousing 
Mobile Food Service 
Motor Vehicle Repair 
Motor Vehicle Sales and Repair 
Recycling Depot 
Repair Shop 
Resource Use 
Retail Lumber and Building Supply Yard 
Retail of Motor Vehicle Parts and Accessories 
Service Industry 
Sign Shop 
Storage Yard 
Temporary Mobile Home (subject to the Temporary Mobile Home Permit Bylaw) 
Tool and Equipment Sales, Rentals, and Services 
Trade School 
Truck Depot 
Truck, Trailer, and Heavy Equipment Sales, Rentals, and Services 
Veterinary Clinic 
Warehouse 
Wholesale [BL2996, BL3083, BL3512, BL3657, BL3741, BL3754] 

 
Minimum Lot Size 

(2) The minimum permitted lot size for the I1 zone is 1,675 m2 (18,030 sq. ft.). 
 
Minimum Frontage 

(3) The minimum permitted frontage for the I1 zone is 30 m (98.43'). 
 
Maximum Lot Coverage 

(4) The maximum permitted lot coverage for the I1 zone is 50% of the lot area. 
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Date December 4, 2019 File:  DP000155 

To Council 

From Rob Conway, Director of Planning and Building Endorsed:  

 
Subject Reconsideration of Development Permit Application DP000155 

Purpose 

To provide additional information regarding Council’s reconsideration of Development Permit 
Application DP000155. 

Background 

At the November 6, 2019 Council meeting, a request to reconsider development permit application 
DP000155 for the “Phase 2” expansion of the Vancouver Island Motorsport Circuit (VIMC) was 
presented. A staff report outlining application, staff’s decision to deny the application and other related 
information was provided to Council at that time (Attachment 1). 
 
Because Council was in the process of reconsidering Zoning Amendment Bylaw No. 3761 (Bylaw No. 
3761) and had decided to conduct a second public hearing before reconsidering the bylaw, Council 
decided to defer reconsideration of Development Permit Application DP000155 until it concluded its 
reconsideration of Bylaw No. 3761. 
 
A letter dated November 26, 2019 from the legal counsel representing VIMC was recently received that 
provides additional information related to the development permit reconsideration request. 
(Attachment 2).  The letter also requests that Council reconsider staff’s decision to deny development 
permit application DP000155 at the December 4, 2019 Council meeting. 

Discussion 

The second public hearing for Bylaw No. 3761 is scheduled for December 9, 2019.  Based on Council’s 
November 6, 2019  resolution, it is expected that Council will reconsider development permit 
application DP000155 at the Council meeting following the public hearing on December 18, 2019.  
Should Council wish to advance the reconsideration of the development permit application decision to 
the December 4, 2019 Council meeting, available options are: 
 

1. That reconsideration of Development Permit Application DP000155 be deferred until Council 
has concluded its reconsideration of Bylaw No. 3761.   
 

2. That Council confirm the Director of Planning and Building’s decision to deny Development 
Permit Application DP000155 due to non-compliance the Zoning Bylaw. 
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3. That Council set-aside the Director of Planning and Building’s decision to deny Development 
Permit Application DP000155 due to non-compliance with the Zoning Bylaw and direct staff to 
process the development permit application in accordance with applicable policies, regulations 
and development permit guidelines. 

Recommendation 

For Council’s information (no recommendation). 

 

Attachments (2) 

Attachment 1 – Nov. 6 Staff Report 
Attachment 2 – Nov. 26 Letter From Sean Hern 
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Date November 6, 2019 File:  DP000155 

To Council 

From Rob Conway, Director of Planning and Building Endorsed: 

Subject Reconsideration of Development Permit Application DP000155 

Purpose 

To provide an outline of the process for Council’s reconsideration of Development Permit Application 
DP000155. 

Background 

A development permit application for the expansion of the Vancouver Island Motorsport Circuit (VIMC) 
at the Cowichan Valley Highway and Drinkwater Road was received by the Municipality in December, 
2018. With the concurrence of the applicant, consideration of the development permit application was 
deferred pending a decision on a zoning amendment application for the same site.  If approved, the 
rezoning application would have explicitly permitted “motor vehicle testing and driver training” and 
related uses as permitted uses on the subject land. 

On October 4, 2019, Council denied Zoning Amendment Bylaw No. 3761 (“Bylaw No. 3761”).  The owner’s 
representative, in a letter dated October 15, 2019 (Attachment A), subsequently requested that a 
development permit for the Phase 2 expansion be issued. After reviewing the development permit 
application the Director of Planning and Building, who is delegated the authority to issue development 
permits by Council, concluded that the proposed uses of land in the Phase 2 expansion is not permitted 
by Zoning Bylaw No. 2950 (the “Zoning Bylaw”). In a letter dated October 25, 2019 (Attachment B), the 
applicant was advised that development permit application DP000155 was denied and that the decision 
could, upon request to the Municipality’s Corporate Officer, be reconsidered by Council. 
On October 30, 2019, the Corporate Officer received a letter from the property owner’s representative 
requesting reconsideration of the development permit application (Attachment C). 

Discussion 

Delegation of Authority Bylaw No. 3734: 
Delegation of Authority Bylaw No. 3734 (Attachment D) delegates specified powers, duties and decision 
making authorities to designated Municipal officers and employees. Section 22 of the Bylaw delegates 
the authority to issue development permits that do not involve variances to Municipal Bylaws to the 
Director of Planning and Building. The delegated authority allows the Director to issue development 
permits without Council authorization, provided the permit is compliant with applicable bylaws. 
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Section 23 of Bylaw No. 3734 allows the owner of land that is subject to a decision made by Council’s 
delegate to have the delegate’s decision reconsidered by Council. The terms and conditions for 
reconsideration are provided in Section 23. In reconsidering the delegate’s decision, Council may confirm 
the decision, amend the decision, or set the decision aside and substitute a decision of Council. 
 
Zoning Bylaw No. 2950: 
Development Permit Application DP000155 was denied because the primary use associated with 
development proposed in the application was not considered to be compliant with the Zoning Bylaw and 
the uses the Zoning Bylaw permits on the subject property. Primary uses proposed in the application 
include a five kilometre paved motor vehicle circuit and an off-road motor vehicle circuit. Secondary uses 
include a clubhouse and structures for repairing maintaining and storing motor vehicles. A plan showing 
the proposed development is provided in Attachment E. 
 
The subject parcel is zoned Industrial Heavy (I2). The I2 zone (Attachment F) does not include 
“motor vehicle circuit”, “motor vehicle testing and driver training facility”, or similar-type uses that 
reasonably describe the uses intended for the Phase 2 expansion. In the absence a use within the zoning 
that permits the proposed land use, I was compelled to deny the development permit application. 
 
The applicant and lawyers representing the property owner note that the Municipality’s Planning 
Department previously issued a development permit for the Phase 1 motorsport circuit and contend that 
it is “arbitrary and irrational” to deny the Phase 2 development permit application when the I2 zoning 
that applies to much of Phase 1 also applies to Phase 2.   While it is true that a development permit was 
issued for Phase 1, and a determination was made at that time that the Phase 1 motorsport circuit was a 
permitted use in the I2 zone, I did not authorize that permit and my analysis of the Zoning Bylaw led me 
to conclude that the development proposed in application DP000155 is not complaint with the applicable 
I2 zoning and therefore cannot be authorized by development permit.  
 
Procedural Considerations and Recommendations: 
Mayor Siebring has required, under Section 131 of the Community Charter, that Council’s October 4, 2019 
decision to deny third reading of Bylaw No. 3761 be reconsidered. It has been recommended that Council 
conduct a public hearing prior to reconsideration of Bylaw No. 3761. As the basis for denying application 
DP000155 was non-compliance with the Zoning Bylaw and the zoning issue would be resolved should 
Council decided to adopt Bylaw No. 3761, it is recommended that reconsideration of refusal of 
development permit application DP000155 be deferred until the reconsideration of Bylaw No. 3761 is 
concluded. 

Options 

1. That Council confirm the Director of Planning and Building’s decision to deny Development Permit 
Application DP000155 due to non-compliance the Zoning Bylaw. 

 
2. That Council set-aside the Director of Planning and Building’s decision to deny 

Development Permit Application DP000155 due to non-compliance with the Zoning Bylaw and 
direct staff to process the development permit application in accordance with applicable policies, 
regulations and development permit guidelines. 
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Recommendation 

That reconsideration of Development Permit Application DP000155 be deferred until Council has 
concluded its reconsideration of Bylaw No. 3761. 
 
 
Attachments: (6) 
Attachment A - October 15, 2019 Letter from Lorenzo G. Oss-Cech, Hutchinson, Oss-Cech, Marlatt 
Attachment B – October 25, 2019 Letter from Director of Planning and Building 
Attachment C – October 30, 2019 Letter from Sean Hern, Farris LLP 
Attachment D – Delegation of Authority Bylaw No. 3734 
Attachment E – Development Plan 
Attachment F – I2 Zone 
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Date December 4, 2019 File:   

To Council 

From Ted Swabey, Chief Administrative Officer Endorsed:  

 
Subject VIMC Claim for Damages and Property Tax Implications  

Purpose 

To provide information regarding potential property tax increase scenarios based on a successful claim 
by Vancouver Island Motorsport Circuit (VIMC) against the Municipality of North Cowichan.  

Background 

We have been put on notice that VIMC will seek damages for $60+ million in the event we do not issue 
a development permit for phase 2 of its project. Up until this point, we have provided staff’s best efforts 
to ensure Council understands the legal risks associated with how the VIMC approvals have been 
handled and the implications of decisions surrounding the comprehensive zoning application. We have 
also provided comprehensive advice on the process and implications of not mitigating the liability of 
this issue. 
 
At the Special Closed meeting held October 16, 2019, Council passed the following resolution:  
 

That Council direct staff to prepare a report on establishing a liability reserve fund related to VIMC and 
(in consultation with our Solicitor) the report should recommend an annual amount to be included in 
this reserve for the next five years or until the extent of a claim is managed. 

 
This report provides an overview of this issue and a recommendation respecting how to address the 
budget allocation related to a successful claim by VIMC. It is also an opportunity to provide an update 
for Council respecting staff’s discussion with our insurer and to provide the tax implication scenarios 
related to paying for a successful claim made by VIMC. 

Discussion 

As Council is aware, staff believe we have significant budget challenges facing us over the next number 
of years. Without adjustments to the work expectations (i.e. projects), service levels (i.e. reduction) or 
major increases to our revenues (i.e. development approvals, forestry harvesting, etc.), we will be faced 
with 5%+ tax increases for the foreseeable future. These challenges are related to the following budget 
drivers, which are known issues for us at this point: 
 

• New RCMP detachment 
• Loss of forestry revenue 
• Safer Community Plan implementation and increasing bylaw enforcement issues 
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• Loss of revenue from land sales 
• New strategic priorities 
• Asset management 
• Crofton Fire Hall replacement 
• Operations Building replacement 

 
The potential liabilities associated with the VIMC claims for damages cannot be ignored and have 
potentially devastating implications over the next ten plus years. 

Options 

If a judgement of $60 million were awarded against the District, there would be two options: 
 

1. One time tax increase. 
2. Borrow some or all of the judgement and repay over time. A major constraint on how we fund a 

claim of this size is our Liability Servicing Capacity Available, which is only $7.3 million. This is the 
amount of debt servicing available to borrow, $34 million over five years and $70 million over 
ten years. To serve a debt of $40 million; we would have to pay it out over ten years. This means 
we will incur large interest charges of approximately $5.7 million. 
 
A judgement of $60 million insured (net $40 million) would result in a one-time tax increase of 
133%. 

• This would equate to a one-time increase of $2,164 for an average home and $8,134 for 
an average business. 

• Borrowing over 10 years would result in annual loan payments of $4.6 million per year, 
equating to a 15% tax increase. 

o Average home $250 increase for 10 years ($2,500 total) 
o Average business $930 increase for 10 years ($9,300 total) 
o Total interest paid $5.7 million 

 
In addition to these tax increases an additional tax increase of 3% (best guess) would be required to pay 
for our insurance premiums during these ten years. 
 
Schedule A identifies the tax implications described above, including other lesser scenarios ranging 
from a $10 million dollar liability (better case scenario) to a $60 million dollar liability (worst case 
scenario). 

Implications 

The tax ramifications for any judgement in the range of $40 to $60 million are staggering. At $40 
million, this is equivalent to two RCMP buildings or two Aquatic Centres. Borrowing would make 
increases slightly more palatable but would use up a large portion of the District’s borrowing power 
and cost millions in interest. The opportunity costs of this expenditure would be the tax room used up 
that could have been used to advance Council’s priorities. 
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North Cowichan’s insurance brokers have difficulty quantifying the magnitude of an increase in 
insurance premiums that a claim of this magnitude would have. 

Summary 

As noted in this report, we have a potential liability that is beyond our means to address fully. 
 
Our current premiums are approximately $300,000 per year, and our insurance claims vary year to year 
(but have not exceeded $160,000 in recent years). This notwithstanding, we have historically had several 
larger settlements paid out at between $1 to $3 million, and it only takes one significant claim to clear 
out any settlement reserve we create. 
 
The scale of a potential claim would be known within three years, and we could not build enough of a 
reserve in that time to significantly address this issue without unprecedented tax rate increases. 
 
This notwithstanding, this potential liability requires attention starting in the 2020 budget. To this end, 
staff recommend an ongoing 0.5% tax be allocated to a reserve for insurance purposes. This will provide 
approximately $150,000 per year into a reserve account. 
 
Staff recommend that this information be made public as part of the public hearing process to ensure 
transparency in Council’s decision. 
 
Attachment:  Schedule A – Projected Tax Increases 
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SCHEDULE A 
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The Corporation of the District of North Cowichan 

Zoning Amendment Bylaw (Motorsport Circuit), 2019 
Bylaw 3761 

 
The Council of The Corporation of The District of North Cowichan enacts as follows: 
 

1. This Bylaw may be cited as “Zoning Amendment Bylaw No. 3761, 2019”. 
 
2. Section 12 of Zoning Bylaw 1997, No. 2950 is amended by adding the following 

definitions: 
 

“go-kart use” means the use of buildings, structures, or land for the maintenance, repair, 
operation and racing of go-karts. 

 
“motor vehicle testing and driver training facility” means the use of land for a 
motorsport circuit and off-road circuit that hosts a variety of motor vehicle driving 
programs in different configurations with different groups, including but not limited to  

 
(a) motor vehicles driving the circuit to achieve and improve lap times; 
(b) motor vehicles practicing emergency braking, lane changes, cornering  

and other procedures including some at high speed; 
(c)  multiple motor vehicles using the facility simultaneously including during 

club or manufacturer activities to achieve and improve their driving skills;  
(d)  facilities and repair areas to change settings of motor vehicles, change 

tires, conduct minor maintenance and repairs, and set up motor vehicles;  
(e) club with restaurant, office, retail store, the sale of food and beverages, 

change rooms and ancillary amenities;  
(f)  parking, off-street parking, covered parking, maintenance, warehouse and 

storage facilities.  
 

“motor vehicle presentation centre” means the use of a building, structure or land for 
the display, storage and sales of motor vehicles, motor vehicle parts, accessories and 
merchandise, including ancillary offices and facilities.  

 
“motion picture and television filming” means the filming and production of motion 
pictures or television shows or series. 
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3. Zoning Bylaw 1997, No 2950, is amended in section 43 [Zones] by adding 
“Motorsport Circuit Comprehensive Development Zone (CD21)”. 

 
4. Zoning Bylaw 1997, No 2950, is amended by adding the following section after 

80.20:  
 

Motorsport Circuit Comprehensive Development Zone (CD21) 
 

Permitted Uses  
 
80.21 (1) The permitted uses in the CD21 zone are as follows:  
 

Accessory Building 
Accessory Fueling Installation 
Accessory Restaurant  
Accessory Use  
Assembly Hall 
Fitness Centre/Gymnasium 
Go-kart Use  
Motion Picture and Television Filming 
Motor Vehicle Autobody Repair  
Motor Vehicle Parts and Accessories Sales 
Motor Vehicle Presentation Centre 
Motor Vehicle Repairs 
Motor Vehicle Sales  
Motor Vehicle Storage Yard  
Motor Vehicle Testing and Driver Training Facility 
Recreation Area  
Warehouse  

 
Minimum Lot Size 
  
       (2) The minimum lot size for the CD21 zone is 2.5 ha. 
 
Minimum Frontage 
  
      (3) The minimum permitted frontage for the CD21 zone is 30 m (98.43’). 
 
Maximum Lot Coverage 
  

(4) The maximum permitted lot coverage for the CD21 zone is 50% of the lot 
area. 
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Maximum Floor Space Ratio of All Buildings and Structures 
  
            (5) The maximum permitted floor space ratio for the CD21 zone is 0.5:1. 

 
Minimum Setbacks 
 

(6) The minimum setbacks for all buildings are as follows: 
 

Front yard - 6 m (19.7'); 18 m (59’) from an arterial highway 
Side yard - 3m (9.8') 
Rear yard - 6m (19.7') 

 
Maximum Building Height 
  

(7) The maximum building height for the CD21 zone is 15 m (49.2’). 
 
5. Schedule “C” of Zoning Bylaw 1997, No 2950 is amended by reclassifying, to 

Motorsport Circuit Comprehensive Development Zone (CD21), the lands shown as the 
“Subject Properties” (PIDs: 009-751-297; 029-201-675; 014-104-067), and outlined in 
bold on the Schedule attached to and forming part of this bylaw. 

 
 

READ a first time on August 21, 2019 
READ a second time on August 21, 2019 
CONSIDERED at a Public Hearing on October 1, 3 and 4, 2019 
READ a third time on 
APPROVED by Ministry of Transportation and Infrastructure on  
ADOPTED on  

 

_________________________________     _______________________ 
DEPUTY CORPORATE OFFICER      PRESIDING MEMBER  
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Schedule 
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